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A /ORDER

PER SUCHITRA KAMBLE, JUDICIAL MEMBER:

This appeal is filed by the assessee against the order dated
24/09/2019 passed by the Commissioner of Income Tax (Appeals)-Jamnagar
[CIT(A)] for Assessment Year (AY) 2015-16.

2. The assessee has raised the following grounds of appeal:-

1. The assessment order u/s.143(3) is bad in law.

2. The learned A.O. has erred in law as well as on facts in making
disallowance of Rs.10,28563/- out of interest expenses
u/s.40(a)(ia) of the Act and the CIT(A) has erred in confirming it
without giving reasonable opportunity of being heard.
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3. The assessee is an individual who carries on the business of trading of
brass-items in his proprietorship-concern; namely, M/s.Gravity Metal Inc.
The assessee filed return of income on 13/10/2015 declaring total income of
Rs.4,56,400/-. The Assessing Officer finalised the assessment u/s.143(3) of
the Income Tax Act, 1961 (hereinafter referred to as "the Act") on
26/12/2017 determining total income of the assessee at Rs.14,84,960/- after
making disallowance of Rs.10,28,563/- out of interest expenses u/s.40(a)(ia)
of the Act.

4. Being aggrieved by the assessment order, the assessee filed appeal
before the CIT(A). The CIT(A) dismissed the appeal of the assessee.

5. The Ld.AR submitted that during the assessment proceedings, the
Assessing Officer noticed that the books of account of the assessee
proprietorship-concern, viz. M/s.Gravity Metal Inc. are audited u/s.44AB of
the Act and compliance relating to TDS provisions has been made by it.
However, on verification of personal books of account of the assessee, the
Assessing Officer observed that the assessee has not made TDS out of
interest paid on unsecured loan taken in his individual and personal capacity.
Accordingly, he asked the assessee to show cause as to why disallowance out
of interest expenses of Rs.34,28,542/- incurred and claimed in assessee’s
personal set of accounts should not be made and added to the total income
of the assessee u/s.40(a)(ia) of the Act. The Ld.AR submitted that the
provisions relating to TDS are applicable to the books of account which are
auditable u/s.44AB of the Act. It is undisputed fact that the personal books
of account are not subjected to audit u/s.44AB of the Act. The assessee was
not required to deduct tax at source in respect of interest payment on
unsecured loans which were accepted by him in his personal capacity and
duly reflected in his personal books of account. The assessee follows the

accounting practice since last many years and the same was accepted by the
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Department in the scrutiny assessments made u/s.143(3) of the Act in the
earlier years. The depositors to whom interest is paid have filed their
individual return of income after disclosing therein the interest amounts as
their income and paid tax thereon and, therefore, the issue is squarely
covered by the second proviso to Section 40(a)(ia) and first proviso to
Section 201(1) of the Act. The Ld.AR submitted that the Assessing Officer
has not taken cognizance of the copies of certificates in Form 26A furnished
by the assessee in respect of depositors for which the impugned disallowance

out of interest expenses is made u/s.40(a)(ia) of the Act.

6. The Ld.DR, on the other hand, relied upon the assessment order and
order of the CIT(A).
7. We have heard both the parties and perused all the relevant material

available on record. It is pertinent to note that the CIT(A) as well as the
Assessing Officer has not taken cognizance of the copies of certificates in
Form 26A furnished by the assessee in respect of depositors for which the
impugned disallowance out of interest expenses was made. In fact, the
assessee has submitted the details of ledger account related to interest
expenses of assessee which was also not taken into account by both the
revenue authorities. Therefore, it will be appropriate to remand back this
issue to the file of the Assessing Officer to verify the interest expenses and
the same should be taken into account while deciding the issue related to
section 40(a)(ia) of the Act. Needless to say, the assessee be given

opportunity of being heard by following principle of natural justice.
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8. In the result, the appeal of the assessee is partly allowed for statistical
purposes.
This Order pronounced in Open Court on 02/09/2022
Sd/- Sd/-
(WASEEM AHMED) (SUCHITRA KAMBLE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Ahmedabad; Dated 02/09/2022
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